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UNITED STATES COURT OF APPEAIS 
FOR THE 2ND CIRCUIT 


’ NI IFF 


Vie. 


EDWARD BOHLINGER, CORRESPONDENCE 
OFPFICER,, AND KEVIN Js. GALLAGHER 
LIBRARIAN AT GREENHAVEN CORRECTIONAL 
FACILITY 


DEFENDANTS 


APPELLANTS BRIEF 
John Chiarello appeals pursuant to an order granting to the 


extent of allowing appellant to proceed in Form Paupers and for 
transcription of the minutes at government expence,..That part of 
the motion seeking assignment of counsel is denied without 
prejudice to renewal after the transcript has been recieved.Dated 
Jusly 26,1976 ordered by the Honoreble Justices of W.H.M.— J.1.0, 
and W.HiT'.. of the 2 ND Gircuit Odurt of Appeals.. 

THE FACTS. 

On December 9,1974,. the plaintiff filed a Civil Rightea viol 
ation produced by the defendants Bohlinger,. the Correspondence 
Officer of Greenhaven Gorrectional Facility,. and Mr.. Gallagher 
librarian of Greenhaven Correctional Facility... .ohlinger recieved 
the article a short story entitled “Schizophernia And The Monsate?! 


“Terom plaintiff Ohiereilo on November 14,1974,. Aecompanied with 
the article was a letter addressed to P.E.N. Writeing Award for 


Prisoners lscated at American Center 156 Fifth Avenue New York,, 
N.Y%. 10010.. Both the governing letter and the article were ident 


ified as exhibit 2 and 3 that were disignated aa such before the 
Honorable Judge Milton Pollack on January 22,1976 at the Southern 
District Court House,.Plaintiff stated that Bohlinger maint ained 
the article at the Correspondence Office for three days after 
having recieved it to be mailed on November 14,174.. Bohlinger 
then placed it within a@fother mail box leeated at the administra~ 
tion building for the purpose of having it sent to the media 
review board $£=56) of the hearing transcript.. The defendant 
Gallager when he recieved the article at the time that he claims 
to have recieved it late in the aternoon on November 14,1974 cla 
that he was to busy to have read the meterial (P=67) although admitte | 
—flereinafter, all page numbers Sppearing 


in parenthesis directley after a statement 
refer to the trial recordyh. 


Seg 2 
ing neverthless that he glanced over & couple of pages of the 
article,.The facte of which the petitioner maintains, is that 
Bohlinger held the article for(%)three days and thet Gallagher 
hela the article for another 11 days (P-30)..The article was ret= 
revied from Gallagher on November 27,1974,a tot le * 14 days 
after the plaintiff placed the story in the mail box to be méile 
At the hearing plaintiff interposed a complaint ef Obstruct~ 
ing of the Commerce and delaying of the United States Mail; the 
plaintiffs story Schizophrenia And The Monster, 
(A) A-person employed within a penal 
institution is not allowed ta 
obstruct or to withold the United 
States Mail only if the practi-:- 
in question furthers an importent 
or substantial governmental intrest 
unrelated to the suppression of 


expression, Procunier V. Martinez 94 
mat OO 


POINT ONE 
The virdict was against the wieght of the evidence,. The 
plaintiff wem able to produce a showing of obstructing and withol@in 


“his Sehizophrenia And The Monster story for @ pred, 


si a = Bi ee aE ent ei ea At fea! 
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etory nature,.And if the defendants evaluated the material to be 
inflamatory then the Federal Courts 111 dist charge their duty to 
protect Constitutional Rights... Johnson V.. Avery,, 393, 483 Use 
486, 89 8.0t.. 747,,21 L.Ed..2D 716 (1969)..Thie is such & case, 
Although the District Court found the defendants without blame ,. 
the evidence was contrary to the exclamations of the defendanta, 
The defendant Bohlinger introduced evidence showing only 
that he maintained the Shigophrenia’And The Monster story for 4 
four and one half hour period (P-57)..The defendant Gallagher 
introduced evidence (P-66) that he recieved the story at approx 
imately 2 O'@lock in the afternoon of November 14,1974,. and thagth 
he maintained it until the next day up to the hour of 9 O* elolag, 
Approximately a period of 19 hours, A total of about 25 hours 
between both defendants,.Both defendants have not stated the fac 
correct ly,. becuse on January 3,1975 on the complaint of the plein| 
tiff an Assistent Inspector of the United States Post office 
Department from the Poughkeepsie,. N.Y.. branch interviewed this 


piaintiff,, and a wittness appeared by the name of Mickael Valadi 
When wes aasistent officer toothe defendat Bohlinger at the Corres 


pondent Department of Greenhaven (orrect ional Facility.. At page 2 
of plaintiffs affidevit: in reply to the Aseistent Att orney 
@neral dated March 26 , 1975, it is mentioned by the plaintiff thet 
when questions given by the Post Ccrice Inspector,, and by the 
plaintiff, thet the wittness Mickeel Valedi affirmed that he 
retained the plaintiffs Schizophrenia And The Monster: story for 
3 three days on the advise of the defendant Hoh linger and that he 
Ss: unable to account for the extra 21 eleven days thet the 
defendent’ Gallagher: held the story..See Procunier Supra 94 &.0t.. 


Id at 1802, the court held: "The dicision of prison officials to ee 


censor or withold delivery of a pérticuler latter met be &ccomp 
enied by minimm procedural safeguards",. & fourteen day delay of a 
fitholding and obstructing of plaintiffs Schizophrenia And The 
Monster story was far without the bounds of Procunier Supra,. It 

e@ past the administrative proveldge to censor Mail, Justice 
Powell satatdd in Procunier Suprx at page 1810..... 


A government regulation is sufficient ly 
justified if it is within the const itut~ 
lone power of the government; ip it 
furthers an important or subst ant iat 


i 


etal intrest; 1f the govern 

ntreet is wareleted to the reg wee re 
of free expression; ani if by mak 
restriction on @lleged first ncime mt 
freedom is no greater then 18 essentiel 
to the furtherence of the intrest". 391 USK 
at 377. 86 2 e%',. at 1679". 

The Court below specifically inquired to the plaintiff 
whether he wrote P.E.N.. Contest about thie (P-35))#  Oh,, yea, I 
aia@.. Q Did they ever respond ta you? A Mo, they didn't... Howeve 
because their was an answer from P.E.N. pertaining t@ the present 
case when it was pending at the court belowythis plaintiff now 
enters it ae evidence that he did write too P.E.N.. abcut the 
Seocretarys Ms’,. Michalski's contribution to violete plaintiffs 
Civil Rights.The answering letter is attached énd marked Appendix 
T.. Further, the letter inquired aa to why Ma,. Michalski did not 
personaly aaswer my letter to her,that refered to the inquirey at 
pege 3% of the hearing minutes’. Plaintiffea inquirey to Ma, Miche 
ki was diret and to the point About how she directed her response 


to leon Vinvent then Superindendent of the Greehaven Correct ionale 
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Seility.. Abaehed hereto is & copy of thes letter dated Decenter 
15,1974 end is marked Qopendix 2,. 

The Gefendem Geliegher in his letter dated Decenber 17,1974 
to mm. Mighsleki in anewer to her letter dated December 15,1974, 
thet she had sent to “son Vineent then Superintendent ef Green- 
haven Correctional Facility stated the following: “The following 
morning the inmate requested thet he had already” missed the dead 
lime} for cumitting wamecripts, 4 sopy of the defendants letter 
is asteched and marked appendix 3..The defendant Gallagher when 
steted to Mm. Michalski that this plaintiff stated,"That he hed 
“Alpeady aissed the deedline",.was an untruthful explaination mad 
him.. 

This plaintiff had never thougt or did he make the statenent 
het he had yisced the P.E.N,. ward Contest as was subseribed as 
ing said to Gallagher *; this plaintiff (P-76). The very fact 
het this pleintiff instituted the Civil Rihgts issue on Decester 
9,19T% 3 three months before the deadline of the eontest yareh 
01974,.& copy whieh is attached and marked appendix 4, and coup 
With the fact thot this plaintiff seeked an injunstive sgainss 
tampering with or delaying of the agi1,. would substantiate plaint is 


so ae in 


Contention the he never thought he bad the deadline of 
mareh 1,1975.. Qoupled with the motion for injunctive relief that 
wes attached te the origins] complain’ dated December 9.1974 is 
the additional part of Justice rollaek's decision (@ part therect 
ettached and marked appendix 5) dated Apri) 10,1975, whieh reads: 
"That Injunetive relief would now be moct eines the entry de: 
has passed", Thie then rules out the preperwition put forth by tt 
defendant Callagher, that this pleintif: ever suggested the idea 
to retrieve his Sehisophrenia And The Monster story because he 
“Alreedcy missed the deadline, In feet, beceuse the defendart 
Gallegher expressed the “Alrvady missed the deadline" routine in 
his Decemter 17,1974 letter to ms. Mich@leki,,ehe in turn had 
related beck to leon Vineent Superintendent about how pleased st: 
wes that the inuste's manuscript had not been disaproved by any 
om... Attached to is & sopy of Mm, Mich@lski'’s letter as appendix 


6,.1t would seem thet Ms, Mich@leki wes net able to understand t 
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5 
the defendant Gallagher was the one who had responded to the 
lettere that she wrote to leon Vincent the Superintendent of 
Gree nhaven, . 

On Cross at (P~73) the defendan® Gallegher admitted that 
according tosBulletin No,. 60.,,that thier is no discussion about 
the review of outgoing maki, In anewer to the Courts Hypethet ical 
question (#*76«77) about an inquirey as to whether Gallagher had 
showed the plaintiff the letters recieved from Me,.Mehalseki 
appendix 2 ami 6, @@llagher answered, Nos Then to the Courte 
inguirey of whether the plaintiff knew about the letters fhat 
Gallagher recieved from Me, Mcoh@leki Gallagher replied:: "I believe 
in the course of tne case he waa awnere of them,.."“Sam page (77). 
But see page 56,.the plaintiff is asked by the court's. But P.E.N. 
never wrote to you in respons to your letter? A No,, they newer 
answered my letter, or if they did I never recieved it,. 

POINT TWO 

The trial judge erred when he dismissed the cas@& The hearing 

courts inquirey as to whether the article was inflamatory was 


reason @nough not to dismiss’,. 


| 


The wittness for the plaintiff, Professor yho taught 
at Queens College of tho City University of Mew York testified 


that in hie #pinion Schizophrenia Afi The Monster was not Infl 
ory(P=-49). At page(50), the Professor stated,tnat the article wae 
condusive to rehebilitation, See Procunier Supra at 1802 the 
court @eai1d@..66. California prison regulations which “uthorize,. Inter 
A118, censorship of statemnte that funduly somplein or “magnify 
grievances" ;expression of inflamatory,, politiesl,, or religious, om 
other viewe",,or "Otherwise innapropriate”, and matter deemed defen 
atory" or otherwise are invalid,. 

The plaihtiffs Schizophernia And The Monster story was not 
inflamatory nor wae thier indication that the story had an effect 
on tho security or the order of pris~n or rehabilitation, (P-49)).. 
See Wilkinson V,. Skinner, 462 B.2D 670,672~675 (CA2 1972),.@ clear 


and present danger mst be shown to stopthe mail, 


The defendants Gallagher and fohlinger all through thier 
testimony in SHB DIRECT ani crose,have maintained nocreason as toa 
why they should hawe witheld or obstructed plaintiffs Sehizophrenii 
And The Monster: story... Bohlinger: claims only that when it arrived 
at the conrespondence office during the morning of November 14, 197/ 
that it was his duty to send it to the achool so that the mdia 
review. board was able to examine it'.(P«58)«"Senoel":: has this been 
approved";: and further of "Hes the article been approved,, is there 
an approval for it to go out..The Court continued in Procunier 
Supras'se. And their are various intermediate positions,. most not ab: 
the view that a regulation or practice which restricts the right of 
frees expression that: @ prisoner would have enjoyed if he had not 
heen imprisoned mst be related both reasonably and necessarly ta 
the advancement of some justifiable purpose’, Garthers Vs. Rollette 
314 Bupp'.. 1014 , 1024 (SDNY 1976)) See also Gates Vs. Gollier,, 349 
Supp,, 881,.896 (ND-Mies 1972(; Lemon V. .Zelker,. 358 ¥,. Supp 554 
"SDNY 1973,. Apparentily all indication by Bohlinger that. a media 


mevyiew: board still remains has left his. mind.Because when you 


———_ 


S 
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1. : 


stout: Bohlingere inquirey:tio the school about: whether the 
Media: Review Board boand hem approved or disaproved the manusoripi 
for mailing» he refers: only to "Shaol$hss this: been approved or 
Aiseproved (PaSS)i. Bohlingers teat imony has terminated Gallaghers 
testimony as to an institutional Media Review Board? Or yet, z 
meaning of & Media Review: Board has: no meaning realy in sérving 
ite purpose. iim censoring the mail. A dual censoring Department 
has: been set up at the Greenhaven Correctional Facility,, The 
Conrespondence Depatment: and @ Department Galled the Media Review. 
Board located somewhere in the area of the Stormville School. In 


factithe: institutional's own Bulletin Nos. 60(P+69) allows a six week 
witholding and the censoring of mail for the purpose of publicatiay, 

If plaintiffs article Schizophrenia And The Monster had not 
peen witheld or obstructed by the Defendants Bohlinger and 
Gallagher their Would not have been 4 letter sent by the plaintiff 
dated September 15,1976,.to PEN. specifying the difficulties. 
inourred during November 14,19744. and as a result of plaintiffs» 
The legislator has done away since with 


the censoring of out going and incoming 
mad T',. 


is: Sostre Vy. Mefinnis,, 442 f.2D 178,.199 (CA:2 1971),, Certs. denied), 


letter a reply letter from PiE.N..was recieved on September 21, 
1976 from John Morrone employee which is attached and merked appt 
Te. 

Administrative Bulletin No». 60.. (P=69) was @ minipuletive 
tool used by the Department of Correction and/er the administ rat ty 
officials to restrict the freedom of speeech,. 4nd as long as such 
Sn adminkstrative Bulletin No..60..was in existence that was able 
to-withold pleintiffs veil for a fourteen aay period or for a 
period sworn to be &n amount of four and one half hours by 
Gohlinger and 19 hours by Gellagher then a violation of/or against 
the 1ST fimendment of the United states Constitution has taken 
piece,. 

The court's have been willing to require demonstration of @ 
Compelling state intres¥" to justify censorship of prisoner mail, 
Jeekson V. Godwin, 400 F.2D 527 (CA § 1968) (decided on both equa 
protectio, and first aneniment grounds); Morales V.. Schmidt, 440 
F.. Supp. .544 (WD Wis.. 1972); Fortune Society V McGinnis,319 F. 
Supp..901 (SDNY 1970)..8ee also Gates Y.. Collier, 349 F.. Pw... BLL, 
896 (ND Mise 1972).. lemon V..Zelker, 358 F.. Supp $54 (f° \."): 


° —— 


SE a — 


* 


When @n attemt by the plaintiff to sumit into evidence the 
Schizophrenia And The Monster story releting to @ period in time 
during 1970, at the Clinton correctional Facility, where the sehe 
authorities did n ot allow the story to be mailed to the mational 
‘erombics Gnd Space Administration, and When the trial Judge (Pe 
20) sustained the objection by the AAtorney Gener@ki not to allow 


the evidence in to prove thas other members of the prison Depurt- 
ment witheld the story, then this 1s when the @urybelow erred,.s 
This was evidence to ppove that Schizophrenia And The Monster was 
not allowed to leave the Clinton Correctional Facility that 
maintained the sam Departmaintel Bulletin No.. 60. that allowed 
administration to withold and upstruck plaintiffs story for the 
following reason, which seema tc lean upon &n inflammatory reason: 
"Your story Schizcprenia And The Monster" does not cont®in @uffi 
literary merit to mail out.. Permission denied” Attached is a copy 


of this order and rarked eppendix 8. Ses Brabson Ve Wilkile, 45 
Misc 2D 286— 


§ | 
(Supreme Court: Wyoming County) The Hontrable Justice Exclaimeadi.'.!. 
Warden of State Prison may not interpapt | 
obstruct! or otherwise delay communication | 
from prisoner-to his: sttcrnsy or any Count 
Law. Enforcement Agency or Executive Official 
of the Federal and State Governments, 
National Aeromtias: andi Space Agency is such an official 
Department of the State and Federal Government. 
The Schizophrenia And Tae Monster story when asked by the ee 
Court as: to whether or not the piece waa rehabilitative as opp 


to-inflamatory the wittness. Meelory replied (P+49—e50)ki. 


I Woujd any nonfor two reasons, and. at. 
page 50.i.4. I-would say thet the stiory,. 

oy writing of the story, the revising of 

the story,.even the prospect: of publication 

of the story with ite relation tq further 

work that: John Chiarello might: do,. would 

conduce to rehabilitatiom. 


As: to why: the defendant: G@phlinger withhel@ and obstructed 
thé plaintiffs: Schizophrenia Anfi The Monster story.. See page 56 
and 57° of the hearing minutae,. By the Courts: You tiook it up tio 
the school? The Wittness:: Noy. to the. administration Ruilding, . 
Theyy have & bor up there where &1]1 school materials gos Q Why 


did you do thet? A In order for me tio: send out: any articles for 


A ctw tn 
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publication I neeed an approval from the sahool. Q@ How do you 
know that you me@ that approval? A Well, this here was tiold to 


me by the Syperintendent when I first took the Jom and also: by 
Service Unit: and School personal. 


On Cross (P74) Gallagher more specifically testified as 
| Pollowshee 


When I wae hired at Greenhaven Correctional 
Faoility I was told by the act 


ingewell,. not 
acting, at: the time he was Education ctor,. 
Me, Nicholas Bruno, that I was going to be 


involved with the. media review. Poatbdtensh tee 
Monroe. V:,. Pape 365 UA. at’ 187... That an action 1983 action 
sustained an an action against State Officiale whether there 


, conduct was within or without applicablé State Law and did hot 
require: a specific intent to deprive @ person of 


. Federal Right 
ee that: the sectiom shall be read in the context of a: general 


Tort Law which}. holds a man responsible for the intentional ani 


probale consequences. of his: act’,.The defendant Gallagher at page 


A 


9 
69 of the hearing minutes: stated the followinge...<. 


The institutional committee could not make 
a final decision to approve or disaprovel.. 


Gallagher however,.controdicatea the expressive statement that 
he mades.at (P«71))he states... 


As I stated earlier in this letter, all decisions 
Shere: to be made by this committee, not any single persons. 


Apparentiy the defendant is @ Librarian minipulater who has 
eventually begun & determination upon his own, to protedét the 
wrongs promilgated by the administration that has become master 
at Green Haven Cenrectional Facility of what is: Inflamatory and 
and what is Literitures. 

Paychological oppression has. been inflicted by. the Defendante! 
Gallagher and Bohlinger,.in the present case at par. The oppnessio 
is to be condemmed just as mich as physical abuse, SeeCA 2)... 
Orders kmmediate release for abused N.Y.. prisonerveie“nd this coutt 


nad determined that acts causing mental suffering can even absent: 


attendant «bodily paineviolate the eigth Amendment.. Lareau We 


MeBougetl, 473 F.2D 974,978 (2D Gir. 1972), Gert. Denied, 42 v.sh | | 
876, nor need their be conscious purpose to inflict suffering, fed & 
Sete causing severe harm to violate the eighth Ape ndme nt. Robert 
Vi. Williams, 456,, #%2D 819,, 827628 (Sth: Cir.),. Cert, denied, 404 
UsB.. 866 (1972)... 

In fact when asked by counseli for the pisintiff to -Gmllagels 


&® question about bulleton 60 @P#73)) whether thier was a discussion 
in buloetin No.60 about autgoing material, the review. of ougoing 
material Gallagher answered,.i.4.Tio the best of my knowledge, Sir, 
thier is nome... Q@ There is none in Admini 
ive Bulletin 60% # No, Ser. Q Buy tts 
awe torms,then, Adminstrative Bulletin 60 appli 
to incoming material and to material that is in 
the possession of the inmate? & Well, in the 
terms ofes Q By the terme of the document. 
iteeIfm%. A It: was for incomimeg material, 
becuse if the inmate already had it: obviously it 
would have beau given tc him by someoneh 
The defendant fohlinger when asked (Ex) whether Administrati 
Bulletin No. 20 states whether you are to-submit outgoing pubiicat 
ons. to the school officials: he answers, Noott dass nit’, Thus, 
Bulletins No 60 and Bulletins 20 réepectfully make no previsions 
for outgoing manuscipts to be sensored’, Further by plaintiffs 
counsellsame page 61l:: Q So that thier is nothing in writing tb 


your knowledge? A. Not through the Department of Corrertion in 


ee oe 
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Albany,.omly in the institution.. It ise the Administrators of 
the institution that has helped the defendanta to wictimize 
themselves. Have allowed both of the defendants to withold and 
to obstruck plaintiffs: Senizophrenia 4nd The Monster story... The 
United States dodes pertaining to the Ob: truation of Commerce 
end Delaying of the United States mail by both of the deféndants, 
appeared not to have affected both of them, because of the admin- 
istrativé policy tio exaim and to.eansor &2) marmuscripts leaving, 
the institution for publications Im fact the court (P59) inquire 
tothe defendant BohRinger as: tec just: what his funotional capac 
Wes within the Gorreapondenees Office at: the Greenaven Correct io 
Fecility.. By the dburti:bhish dio youre is & mechanical funct:i an; 
you sdnd things out if they are approy 
for mailing and you. dont: send them 
out if they are not Spproved, fior mai 
ling and thate your total intrest in 
thie subject? The Wittness: yYeek Ye 
your Honor. 
Thus far,.their was the Cheirman of the media review committ 
who's: position was the defendant: Gallagher (P65) plus other 
unnamed members of the media review bosrd, Wilko: were mexbeora. of 


the service unit: the Protest ant Chaplain,;Another member of the 


| Gommittee who-was: @ mexber of the security unitiwht wes Lieutenant 
Emil Pruce, and one other teacher from the Education Depart me ntz 
And of course thier wae Mre,.Baker who @ll became involved by 

the admittence of the defendant. Gallaghersto- obstruct and ta 
withhold the united StatedMai IAL] of these indiciduals were to va 
their uprovel of censor upon Schizophrenia And The Monat er, Poor 
Ecizophrenia Amd The Monsters. 

Gallagher the defendant censor'r atates on (P63) that he not 
only’ m@inte@ined the Sehizophrenia 4nd The Monster manuscript within 
his metal cabinet, but also that other manuseripta belonging to 
other inmates were also kept in his locker,. Thus, the defendant 

lagher has maintained an ability to interfere with the 7st. 
Age ndne nt right of the United States Conatitutions And the Defendan 
Bohlingex has: assisted him. But see Carothers We. Pollette 314 Fi Suz ; 
1014, 1024 (SDNY: 1976)\sssl*Reguilation or practiae which restriats 


the right of free. expression that a prisoner would have enjoyed if 
he had not bean imprisoned mst be related both reasonably ang = 


necessarily to the advancement of some justifiable. purpose", 


and Gallagher to withold and obstruct plaintiffs Schizophrenia And 
The Monster story ~P attempted to mail it, had neverthless 
violated the rightefaddresses ,sea Procunier §upra,, at 1809 mr. 


Whatever the status was that prompted the defendants = 
Justice Powell delivered the Foi1lowinghisle.. | 
Commnication by letter is not &ccomplished by 
the act of writeing words on paper,rather, it 
ia: effecfed only when the letter is rea@ by the 
addressee,. Both parties to the Correspondence 
hage: €n intrest in securing that result, and 
censorship of the commnicatio, between them 
necessarily impinges on the interest of each,. 
Whatever the statue of a prisoner's claim to 
uncensored correspondence with an outsider, it is=—pa 
plain that the latter's intrest is grounded 
in the “irst Amendments guarantee of freedom 
of speech,.And thi does not depend on whether 
the nonprisoner correspondent is the author or int 
recipient of a particular letter, for the 
addressee as well as the sender of direct personal 
correspondencé derives from the First and Fourteenth 
Amendments @ protection atainst unjustified 
governmental interference with the intended 
commnication." Lamont V..Postmaster General, 381 
Us? ..501,.85 geCt. 1493, 14 1.ED.. 2D 398 (2005). Accorded Kieini« 


ienst Vy. Mandel,. 408 US. 7524: 7628765, .92' 8.CT. 25 76 », 258182583, 
33 LeED.2D 683 (1972): Martin V.. Gity of Struthers ,. 319 UPR 141, 
143, 63. 5.08 ., 862,, 863, 87 LED.. b13 (1943). 


reese einen 


Seat 
vf 


The defendants Gallegher and Bohlinger have placed upon the 
plaintiff ae well as P.M. American Canter restrictions not 
belonging to the Mirat Amendments Liberties. Both the defendants 
admitted that they prevented the Shtipphrenia And The Monster stapy 
from leaving the facility so that they were able to eansor it. 


Both defendants maintained the manuserpit for &pproxi mately 
according to there testimony for 25 hoursy,. Pohlinger hed it in his 
cesession (Pe57) for four and one half hours. Gallagher according 
o his testimony held it. for another I hours or until the next 
orning (P-67) when at such time plaintiff waa allegedly to have 
trieved it ..But see what the Court noted in Tinker V%. Desmoines 
Independent Community School District ,,393 U.8%. 503,. 506,, 89 S,or 
7335736, .21 LVERS.2D 751 (1969) oclele's 
First Amendment gaurentees must be “applied in li 
of the"speaial charteristics of the énvironment. 
Tinker concerned the interplay between the right 
to freedom of speech of public high school student 


and "the nedd for affirming the comprehensive 
authority of the States and of school officials= 


l2 


consistent with fundamental cons. itutional 
safe guards,, to prescribe and control conduct 
in the schools," 

Bohlinger the defendant stated on (P56) "That upon recieving 
the article in the morning, I took the article up to the adminstre 
yion building at 10'clock in the afernoon of the same day and put 
it into the hands of the school official up thier who was in charts 
in order for this to go over to the media review board to be 
reviewed", Bohlinger hes missed construed the facts concerning 
exact ley what he had done with the Schizoprenia “nd The Monster 
Story, because at two lined below this testinony,, same p&ge line 
19, he states to the Courts inquirey: "By the Court: "Y ou took it 
up to the school? The Witness: "No,, to the admin&stration building 
chey have & box up there where 411 school materials go%. Bohlinger 
never placed the mamscript within the hands of @ school official, 
&s he héd said he had done when he arrived with it at the admistr 
tion building, The defefendant had taken the m@énuscript from the 
correspondnce department that was an Alter-Ego office of the Unit 
Stated post Officec, and thelhe placespwithin & wooden box suppos 
diy used to trnaport the United States Mail to the school offici ids 


4 


for @pproval and censorshipi. 
The defendant Bohlinger (P+6) admite that when he is shown 
bulletin 20 that thier is mothing in the direative thet ellos his 
dutyt's to summit outgoing publications to the school officials, 
this appellant argues that the institutinal rule that: bound 
the defendants to violate appelleants# Fourth Amendment rights, also 
&llowud them to osnsorship of & conatitionally protected expression 


Without adequate justifiocetion.. Norever, . this would entitled the 
NAT WIAs 


petitioner to this courte rationalpputforth in Proounier BSupra,, at 
| 1807..The Court @@l dis... 


| Gne metbe mindful of the high cost of 

@batention when the Fedare’ “»onstitutioneal 

| challenge concerns facial gneance,, to 

: the First agg =e ge @ickler Ve. Koota,, 389 

| ORs. 242,262, 88 5.0r.. 591,, 397,, D.. 2D 444 

| nag Coys 8 Vs. Bullet. Supre.., 377, US. at 
8, 1326. Bek note, decency and 

| fairness,. an ‘enune judici& rule in prison 

| ; reform, 55 VA,. L.. Rev..841,. 842=844 (1971,.When 

& prison regulation or pmmactice offends: a 

fundament 4] constitutional guarantee,, federal courtms 


ee 
arse: (3 Ps we ea Bi oe 
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will discnarge their duty'sa: to protect 

constitutisnal rights... @phnson Vs. ae 393. 

CF aie ws 485, 486, ay Si.cr.. 747». 749,. i lenD.. 2D 

738 (1969"... 
| The devendant Gs) iacher admits (p«65))that as chairman of the 
media review commiute: with other members of that. committee: "That: 
they review materials that had been sent into the institution or 
inmate manuscripts that were about to be sent out for one purpose 

eS ¢ 

or other.This media review. boardsable to do thie without compliano 


of any of the guidlined set down in administrative. bulletin No». 60 


4nd just what those compliance of the guidlines in bulletin No.60 

were, was: not made known to-cthe plaintiffs counsel or did the 

Assistant Attorney General Mr. Birch bring it out on direct® The 
only part of the interpretation of bulletin NO. 60 that was made 
Omm was at (P-69 of the hearing minutes’. 

The plaintiff has made a showing of obstructing and the with 
holding of his Schizophrenia And The Monster story gy the plain- 
tiffe Gallagher and Bohlinger. pantie Vietitn Nos. 60 and Bulletin 
No.. 20 shouia pe declared: Unconstitutional. The Court is bound 


by Procunter. Supra@jooreview: prison regulations which reatrict: 


| the freedom of speech..5ée Me~Gloskey By. Maryland,, 337 F.2D 72 


"| Gast 1964) ; Lote We. Tanaaye 352° F.2D 970 (GAG 1965) Also, thier | 
«| Ae: Soatre Vy. MeGinnis,, 442 f.2D 178,.199 (GA.2 1971),, Certs. denied,, 


f 
t 


| Sub. Nom. Oswald V. Bpstre;,, 405 U.8s. 978, 92 8.0t.. 1190, 31 LEDs | 


The Albany Departmental Media Review. Committee @@the Depart. 


| ment of correctional Services at: Atbany New. York has implainted 
the idea through bulleting 60 and. 20, that. the prison authorities 
can even confescate material that: has been written by the inmate 
for the purpose to censor it*,.And if this is: the rational then 
the piaintiffs contention that: his Schizoprenia And The Monster 
Btory was deemed by the defendants Gallagher and Bohlinger too 
be Inflamatory was the truth..Even the piece was deemed to be 
wierd by Mr. Van Benschoten(P~14) must: be true. But see United 
StatesV%. O'Brien), 391 U.S'.. at 377,. 88S... CIs; at 1679,,the court 
SALde see. 


A government regulation is suffictently justified 
if it is within the constitutional power of the Govern 
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ment; If it furthers an important’ or 
substantial governmental intreat; If 

the governmental intrest is: unrelated 
to-the suppresaion of free expression, 

and if the incidental restriction on 
a@lledged first: amendment freedoms is ma 
greater than is essentiallto the furt herence 
of that’ interest". 


A& Proounier Supr¢. ati 1611 the Court saidie... 


Perhaps the most obvious example of 
justifiabis censorship: of priso¢ner. 
mail would be refuss8l:to send or deliver 
letters: concerning escaped plans or 
containg other information concerning 
proposed criminal activity." ” 


Plaintiffs Schizophrenia 4nd The Monster contained no such re 
ferend® to such prison escapes: or plots to overthrough the functii 
of prison adminkstration.See (Path) where professor Meelroy deseri 
piaintiffe stiony’.. And on page 45,. in answer tiocthe Courts inguirey: 
®& to whether plaintiffe atory was: inflamatory.. By the Gourt: "Te 
it a:-piece of literature or is it ang inflamatory; affair? ind: the 
answer by the proffesor ise: given at (P48) ,. I Would say that this 
is: literature or is going to be or could be or is. a begining toward 
being literature..In part Juatice Powell states in Procunitr Supra 
at 18 2Tbttis.. : 


Ao accent CEA 


SPA NATE EE AN MAE aN RITA AAR A Rt 


Appling: the teachings of our: prior deeisions 

to the instant: context, we hold that: censorship 
of prisoner mail is justified if. the following 
criteria are met). first, the regulation or 
préctice in question met further an impantant. 
or substantial governmental intrest unrelated to 
the suppression of expression.. Prison officials 
may not censer inmate corréspondence simply 
toveliminate unflatering or unwelcome opinions. 
or factually inaccurate statementa, Rather, they 
must show that a regulation authorizing majl 
censorship furthers one or more of the substantial 
governmental intrests of security, order, and 
rehabilatation. Second,. the limitation @f First 
Amendment freedoms must be no greator then is 
neceesary or essential to the protection of 

the particular governmental intrest involved,. 
Thus &@ restriction on inmate correspondence 

that furthers an important or substantil intrest. 
of penal adminisstratin will neertheless be 
invalid if its sweepois neceasarly broad," 


The defendants Bohlinger and Gallagher were enabled to place 
pon- Schizophrenia And The Monster their own personal prejudices, 
and opiniona as a standard for mailing plaintiffs story.. This 
is what Mcelroy:said about the story on (P-42) ose. 

The story is about a series of events in which @ firstie 


person narrater tells of being mistreated in 
& prison Hospital in presumably the psychiatric ward- 


ami ors Ea La A A ARE a SRR SE OE or RR RR TN 


i 
It isggite a -riolent story, and the gaurd 
or guards ir.volved in fhe mistreatment, w 
which is the subject. of the storp, is or are 
presented in @ very unvaorable light." 

It. thus appears that the defendents. had used their intelleat- 
ual capacity which was not authoried to use. by the administrative 
Department of Correction in Albany, . New. York; tc suppress the uns» 
Wholesome criticiem that: Schizophrenia And fhe Monstez violently 
Rxpressed, . 


Schizophrenia 2nd The Monster mst be protected from such 


arbitrary Govenmental invasion. See Soard of regents: Vs.Roth, 408 
8..564, 92 S.CI.. 2706, .33 LED..2D 548 (1972); Perry Vs. Sinder= 
mem, 408 U.B..595, 92 S.CT. 2694, 33 LED..2D 570 (1972) see 
Procugier V..Martinez,Suprs at 1815 where Mr. Justice Holemes 


observed tise. 


That over a half century ago...The uge of 
the mails: is almost as mena paff offfree speach, 
as.the right to use our tongues..."Mi lwaukee 
social Democratic: Publishi Obs. We. Burleson, . 
-Uel e- O7,; , & ot) »mOe se: LeBDe . 704: 
(1921) Justice Powell cont,"nueSscees A prisoner 
does not’ shed such basic first: “mendment rights 
at the prison gate, See Cruz V.-Beto, 405 u.By. 
319 92 5.CT.. 1079, 31 L.ED.. 2D 263 (1972): 


Ne ye a 


. er Vv. 'p Le - 7 7 7. he ' 2 . “: .. B3,. >t 
DSeEDe- 1050 (ch 4 197i); Rowland V..Sigler’ 307 
FsSupps. 821 (neb. 1971): fortune BosiotaW MoGi nni 
319 F. Supp. .901, 903 (SDNY T976) 7 Rather he retains” 

@ll of the rights of an ordinary citizen except 
those expressly, or by necessary implication, < 
taken from him by Law, Coffin VeReichard, 143 

F.2D 443, 445 (CA 6 1945).Aecordingly, prisoners 
are, in my view, entitled to use the maile as a mediz 
of free express ion not as. a privelge,.but rather 

88 &@ constitutional guaranteed right... 


As Mr% Justice Marshall, with whom Mr. Justice Brennan in 


Procunier Supra, at 1818 Oxpressed,...e. 


Whether an O*Henry authoring his short stories 

in @ jail cell or a frightened young inmate 
writing his family, a prisoner needs a medium 
ee self-expression. It: is the role of the 

iret Amendment and this court to protect 
those precious personal rights by which we satisfy 
{ Such basic yearnings of the human spirit, 


CONS@IUSION 


For.all of the foegoing reasons the judgement of the hearing court 
Should be reversed, 


‘The plaintit?® was. denied his. 
fundamental constitutional 
right to have had sent hia 
Schizoprenia. And The Monster 
story from the prison without 
interference, is 
Sworn to before me this /7 day 


OP NovENBRE/ OT [le - LYNN 
—— Notary Pubtic, ae ne You 
Quai’ ed in Wyoming Co fj 
My Comm «sion Expires Mar. 30, 19, 
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156 Fifth Avenue # New York City 10010 ¢ (212) 255-1977 © Cables Acinterpen New York 
August 26, 1976 


John Chiarello #12212 ; 
Drawer B 
Stormville, NY 12582 


Dear Mr. Chiarello: 


We have your letter of July 29, 1976. Ms. 
Michalski has resigned and I have taken her place. 


You will be interested to know that without 
Ms. Michalski there would be no P.E.N. Writing 
Award for Prisoners today. For this reason alone, 
I find it difficult to believe that Ms. Michalski 
would have knowingly contributed to any violation 
of your civil rights or disregard for your interests. 
On the contrary, the file indicates that she acted 
as she did in order to assure you and other prisoners 
at Stormville the opportunity to take part in the 
awards program. 


If there has been any hardship imposed upon you 
as a resuit of these well-intentioned actions, we 
regret any negligence on our part. Your litigation 
in the federal courts should assure further protection 
of your rights under the law. We will be interested 
in learning the results of your appeal. 


With best wishes, 
Sincerely yours, 


Tne ee 


Mel “Mendelssohn 
Executive Secretary 
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156 Fifth Avenv2 e New York City 10010 © (212) 255-1977 © Cables: Acinterpen New York 
December 13, 1974 


Dear Mr. Vincent: 


We are greatly disturbed to learn that one of the 
inmates under vour care has been refused to submit 
his work to the writing competition sponsored by 
P.E.N. 


I believe there is no need for me to point out to 
you how important the discipline of writing can be 
in the rehabilitation process and after all isn't 
that the soal of vrisons so that prisoners can be 
re-educated to become useful citizens in normal 
society. 


As you may not know, P.E.N. is a writers organization 
which has been in existence well over fifty years. 

One of its main goals is to insure and encourage freedom 
of expression and some vears ago we conducted a survey 
the result of which is printed in one issue of our 
quarterly, The American Pen, I am sending you a copy 
because I believe vov will find it of interest, 


Of course, it is comnletely impossible for us to con- 


- duct the writing award unless we have the cooperation 


of the wardens. I am pleased to be able to say, up 

to now, we have been very gratified with the under- 
standing and resvonse shown hy all the wardens in the 
prisons. Up to now, no manuscript has been held back 
by the prison authorities and in many vrisons, we 

know wardens have encouraged the inmates to narticipate 
in the program, 


We trust we can count on your help also. I very much 
hone to hear from vou soon, With my very best wishes, 


Singervelv vours, 
sr aoe LaF, ‘ 


irsten ‘lichalski 
Executive Secretary 
K‘{emh 
Enclosure 


Leon Vincent, Suverintendent 
Green Haven Correctional Facility 
Stormville,NY 12582 


__ a aR 


Phone: 226-2711 ‘ 7 i ON (Xo oe 


STORMVILLE SCHOOL 
GREEN HAVEN CORRECTIONAL FACILITY 
Stormville, N.Y. 125282 


December 17, 1374 


Ms. Kirsten Michalski 
P.E.N. American Center - 
156 Fifth Aveme 

New York, NY 10010 


Dear Ms. Michalski: 


Your letter of December 13, 1974 has been referred to me for 
a response. 


In your letter you state that -”..... (an irmate)..... has been 
refused to bbmit his work to the writing competition socmsared by 
P.E.N.” You do not state the inmate's name or number bet since 
there was cnly cne piece of material, that there was acy questicn . 
ebout, I believe I know is involved. 

any 


who 
inmate manuscript to be submitted for pbli- 


NICHOLAS J. BRUNO THOMAS MAILE W. VAN EEXSCECTEN H. C. GIFFORD 
Education Director 1 Voc. Ed. Supervisor Gen. Eé@. Sspervisor Spec. Subj. Supervisga 
Ext. 297 Une. 232 


—— 


Trw work in question was forwarded to me cme afternoon by an 
officer from the Correspondence Department for review. Since it was 
late in the afternocn, I had no chance to show any other merbers of 
the Media Peview Committee this manuscript. As I sta=s? earlier, all 
Cecisicns are to be made by the committee, not any sisgle pers. 


The following morning the inmate requested to hre his mruscript 
retumed to him, stating that he had “already missed me deadline” for 
sumiitting manuscripts. 1 gave him back the manuscrict, which had not 
been disapproved by anyone; no decision had even been sade. 


Thi3 was the cnly entry there was any difficulty »1th and this 
was Only because a committees Gecisicn had not been mace. It appears 
also that the inmate was misinformed as to the deadline because I noted 
that it was listed as “postmarked no later than Marcctl, 1975." 


Ext. 259 Ext. 346 


I feel that the P.E.N. Writing Awards is a very socd program and, 
judging by the number of mam=scripts our committee has seen, a very 
well~received one in this institution. 


I hoce that this will help clear up this matter. If there is 
any further question, please feel free to contact me directly. 


Sincerely, 


ISN J. VINCENT 
Superintendent 


APPROVED KEVIN J. GALLAGHER 


FOR IMMEDIATE RELEASE 


September 16, 1974 


P.E.N. WRITING AWARD FOR PRISONERS 


Seige Celia. wk aa a kt ae each 


S Ghbake Pld. kkk ke ote 6 6 eee ee | 50 ‘each 


Two cash awards -- one first prize and one second prize ~«-~ wiil 
be granted in each of the following three categories: 


Poetry: Poems submitted must not exceed 100 lines 
Fiction: Prose submitted must not exceed 5,000 words 
Non-fiction: Essays submitted must not exceed 5,000 words 
Deadline Date: All entries must be postmarked no later than 


March 1, 1975 


Anncuncement of award winners will be made May 1, 1975. 
Judees to be announced, 


Manuscripts must be typewritten (double spaced) or clearly printed 
on one side of 8 1/2 x 11 paper. Authors must not submit more than 


one entru in each category. 


Efforts will be made to facilitate publication of winning entries, 


either in The American Pen quarterly or other publications. 


Send manuscripts to: P.E.N. Writing Award for Prisoners 
P.E.N. American Center 
156 Fifth Avenue 
New York, NY 10010 


This program is made possible by a grant from the National Endowment 
for the Arts in Washington, D.C., a federal agency created by Act 


of Congress in 1965. 


PEN International a world association of writers 
with centers in Europe. Asia Africa Australia, and 


the Ameicas 
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Appedix 5 


UNITED. STATES DISTRICT COURT 

SOUTHERN DISTRIGr Ce NEW YORK 
OFFICE OF THE<CIERK. 

UNITED STATES COURT: HOUSE , FOIRY: 8Q 
NEW. YORK, , N.Y. . 100077 


In this suit filed on January 15,1975, plaintiff seeks an 
anjunction against any tampering with or delaying of the 
Mail and $10,000 in damagess. 


z injunctive relief would now be moot: since th® entry deadline has 


passed. 
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KIRSTEN MICHALSAI, Executive Secretary 
BARGARA RICE JONES, Associate Secretary 


156 Filth Avenue © New Yor City 10010 © (212) 255-1977 © Cables: Acinterpen New York 


December 23, 1974 


Dear Leon Vincent: 

Thank you so much for vour letter of December 17th. 
We were so pleased to learn from you that the in- 
mate's manuscrivot had aot been disapproved by anyone 
and no decision had even heen made and that actually 
it was all a deadline date misunderstanding. 


Now that this misuncerstandina is cleared up, we 
very much hope you will, indeed, inform this inmate 
of the deadline date ard that it is not at all too 
late to submit his work for the P.F.N. Writing 
Award for Prisoners. 


We ar? pleased that vou feel the contest is a very 
eood program and we feel certain vou will not only 
nake a special effort to encourage this inmate to 
sthmit his work,but also to encourage other inmates 
as well. 


With mv very hest wishes, 


Sincerely yours. 


‘Kirsten Michalski 


Executive Secretary 
LK tan 


ean .t, Vineent 

“sre rintendcnt 
Stoermville School 

freen Haven Correctioniil 
Stormville, NY 12582 


Facility 


cc: 
Kevin @. 


Gallagher 
Librarian — 
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\ 156 Fifth Avenue © New York City 10010 © (212) 255-1977 « Cables: Acinterpen New York 
PRESIDEMT 
HENRY CARLISLE 
eo ¢. VICE PRESIDENTS September 21, 1976 
ow eee John Chiarello 
+ BERNARD. MALAMUD Drawer B 
. MURIEL RUKEYSER* Stormville, New York 12582 
_ THEODORE SOLOTAROFF 
OO ee Dear Mr. Chiarello: 
‘ TREASURER int . i 
ARTHUR A. COHEN Thank you for your letter of the fifteenth to Mel 
_EXECUTIVE BOARD Mendelssohn, which has come to my attention. Both 
~ JOHN ASHBERY Mr. Mendelssohn and I are very glad that you have 
Nak Bitten smoothed over the greater share of the difficulties 
BARBARA BANNON involving your short story, and by all means, do 
wae re-submit it this year for the '76-'77 P.E.N. Writing 
HORTENSE CALISHER Award for Prisoners, 
DIANA CHANG 
. db. . “ : . 
MARCHETTE CHUTE" If further hearings do materialise, let us know how 
Ser Cena aR your case progresses. Certainly, if I can be of any 
DAVID OEMPSEY ascistance concerning your writing, feel free to write 
E. L. DOCTOROW. 
FRANCES FITZGERAL nS 6 
ALLEN GINSBERG Best wishes, 
HERBERT GOLD 
|AM_GGYEN YATVIVRLE- 
FRANCINE DU PLESSIX GRAY 
DANIEL HALPERN. 


NAT HENTOF 
FRANK E. M. HERCULES 
JULIUS ISAACS 
MARC JAFFE 
ELIZABETH JANEWAY 
E. J. KAHN, JR. 
BEL KAUFMAN 
ADRIENNE KENNEDY 
GALWAY KINNEL! 


JAMES MARSHALL 
KENNETH McCORMICK 


GRACE PALEY 
ROBERT PAYNE 
GREGORY RABASSA 
KIRKPATRICK SALE 
. NORA SAYRE 
"ALIX KATES SHULMAN 
ISAAC BASHEVIS SINGER 
ROGER H. SMITH 


JOHN UPDIKE 
KURT VONNEGUT, JR. 
AILEEN WARD 
VICTOR WEYBRIGHT 
HELEN. WOLFF 
SOL YURICK 
* Past President 


STATE OF NEW.YORK DEPARTMENT OF GORRECTE ON 
CLINTON PRISON. 


Interdeparmental Communication 


Date. Mareh: 2,197O0'.'c'c'e'e 


From: 
M. Huggins, Education “upervisor 


TD: Chiarello # 43450 
Subject: Story for National Aeuronautics: 
Your story “Schizophrenia and the. Monster" does not 
contain sufficient literary merit to mail outi, 
permission denied. 


Milier Huggins: 
Education Supervisor 


This ig°a true copy 8a was taken from the original, and ag 


was stated at page 19 of the hearing minutesi. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ee ene eevee eevee cance Sees cab es inet anise neh een ean eee ieee em nn smn ene sets ee me ne eS 


JOHN CHIARELLO, 


Plaintiff, 


pHy7r2/6 


75 CIV. 154 (MP) 


bare 


MR. BOHLINGER, Correspondence 


: = 
Officer, MR. K. GALAGHER, Librarian yu 
at Green Haven Correctional Facility,: PRO SE 
Defendants. : 
MEMORANDUM 
eo ae ae em a en eee in ee can a ee Oe eee en an Oe ewan abe amen an ae a an ana, x = 
Milton Pollack, District Judge. Le 
——— 


Defendant hebdiauer, the correspondence officer, 
and defendant Galagher, the librarian, at Green Haven 
Correctional Facility, move to dismiss this prisoner's 
pro se civil rights action for failure to state a claim 
upon which relief can be granted pursuant to Rule 12(b) (6). 

Plaintiff ven 4 that the defendants deprived 
1/7 The factual allegations, which are merely hypothesized 
as being true since this is a Rule 12(b) (6) motion, are 


taken from plaintiff's affidavit in opposition to the motion 


as well as the complaint. See Haines v. Kerner, 404 U.S. 
S39 (1972). 
@) 
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him of his First and Fourth Amendment rights by "“obstruct- 
ing and delaying" the mailing to the P.E.N. American 
Center in New York City of his article entitled 


"Schizophrenia and the Monster" to be entered in a writing 


contest for prisoners. The rules of the contest called 


. for all entries to be postmarked not later than March l, 


1975. Plaintiff states that he sent his article to the 
correspondence room for mailing on: November 14, 1974. 
Bohlinger and Valadi, another correspondence officer who 
is not a defendant in this suit, read the article and 
three days later sent it on to be read by Galagher, who 
was purportedly to make a final decision as to whether 

the article should be permitted to leave the institution. 
On November 27th, fourteen days later, plaintiff inquired 
about the status of his article, and Galagher is alleged 
to have responded that the story was inflammatory and 

was in his locker. 

Galagher stated that he did not approve of its leaving the 
institution, and that plaintiff's article must further be 
sent to other members of the media review board for approv- 


2/ 


al. Plaintiff thereupon retrieved the article. 


2/ Neither plaintiff nor defendants have referred to the 
applicable administrative regulations on the censorship 
of inmate correspondence. 
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On January 3, 1975 a postal inspector investigated the 
facts of the alleged withholding and iotneten of 
plaintiff's story. 

In this suit filed on January 13, 1975, plaintiff 
seeks an injunction against any tampering with or delaying 
of his oi ua $10,000 in damages. 


It is well-established doctrine that correctional 


officers may open and read the outgoing and incoming 
correspondence of inmates and in appropriate circumstances 
may edit or refuse to mail offending Borin. E.g., 
Procunier v. Martinez, 416 U.S. 396, 412-13 (1974) (class 
action challenge to certain regulations) ; Sostre v. 
McGinnis, 442 F.2d 178, 199-201 (2d Cir. 1971), cert. 
denied sub nom. Oswald v. Sostre, 405 U.S. 978 (1972); 
Corby v. Conboy, 457 F.2d 251 (2d Cir. 1972); LeMon v. 

| Zelker, 358 F. Supp. 554 (S.D.N.Y. 1972). Departmental 
policy avowedly permits inmates to mail confidential and 
sealed letters to governmental executives, courts, and attor- 


neys in view of objectives of re-socialization of inmates 


3/ Injunctive relief would now be moot since the entry 
deadline has passed. 
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and assistance in solution of personal and legal problems. 
However, an inmate's right to mail letters to his family 
or friends is, for obvious reasons, not absolute. E.g., 
Corby v. Conboy, supra. Similarly, an inmate newspaper 
prepared for distribution both within and without the 
correctional facility may be subjected to pre-publication 
review and in appropriate circumstances objectionable 
articles may be edited. The Luparar v..Stoneman, 262 Ff. 
Supp. 495 (D. Vt. 1974}. : 

Thus, it is clear that a complaint does not 
necessarily state an actionable wrong merely by alleging 
that the correspondence officers reviewed the contents 
of an article before deciding whether or not it should 
be sent out from the prison. 

The refusal to mail is a safeguard erected to con- 
serve the substantial governmental interests of security, 
order, and rehabilitation. See, e.g., Procunier v. 
Martinez, supra; The Luparar_v. Stoneman, supra. 

However, the mere conclusion of an officer that an article 
is inflammatory is a constitutionally insufficient justifica- 
tion for his refusal to mail the article and would state 


a cause of action under §1983 from the perspective of 


~4— 
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Rule 12(b) (6). See Corby v. Conboy, supra; The Luparar 


v. Stoneman, supra. 

An open question here is whether there was a 
refusal to mail or whether the article was withdrawn 
from mailing when plaintiff learned that it must be 


sent to other members of the media review board for 


approval. If, as suggested by the defendants, there was 
no official dezision to refuse to mail the article and 
plaintiff simply became restive and disgruntled with the 
delay or sekians to have the article go to other members 
of the media review board and therefore withdrew the 
article, his claim that his First Amendment rights were 
violated would be most dubious. 

An evidentiary hearing would settle the facts and 
accordingly the motion to dismiss based on the face of the 
claim is denied. 


SO ORDERED. 


4 Theater iretaet) 


April ¥ > 1975 Milton Pollack 
U.S. District Judge 
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PLAINTIFFS DEFENDANTS rPoiiac 


CHIARELLO, JOHN MR. BOHLINGER, Corres- 
pondence Officer 
MR. K. GALAGHER, Librarian 
at Greenhaven Correctional 
Facility 


CAUSE 
42 U.S.C. 1983 Prisioner Civil Rights Action. 


ATTORNEYS 


John Chiarello Louis J.Lefkowitz 


# 12212 Atty Gen.of State of NY 


Drawer B. Peat Ge lee 
Stormville, N.Y. 12582 eric trade Center, 


| 
| 
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: FILING FEES PAID 
| RECEIPT NUMBER CARD DATE MAILED 
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4 Fi 
Box 149 9 
Attica, N.Y. 24021 ye * 


December 27> 1977 
ad 


Olga Valentine 

Clerk . 

United States Court of Appeals 
Second Circuit 


Dear Me, . Vale nt ine : 


I have recieved your card, and want you to know that I did 
perhaps forget to include @ prooof of o.oo Nevertheless I personaly 
prepared an envelope addressed to David L..Birch the Députy Assistant 
Attorney General of Counsel for thé defendants,. 


All 6f& the briefs were notarized on Nbvember 19,1977 and then 
m@éiled on November 25..977.. Please be assured that Mr.. Bireh recieved 
his copy..I am sure that if the court inquires of Mr..Birch as to whether 
he recieved the brief he will affirm it.. However, if he does not »then 
I will of cause zerox my copy and send him one.. 


But I domt think that Mr. Birch would de that he recieved a 
copy of the brief,.Thank you for letting me the status of what is 
taking place, In another letter in due time I will inquire of other casea 
pending before the Court of Appeals..These inquires are pertaining to 
the cases that were dismissed in the Southern District Court. The Glerk 
of that Court has informed that she sent those cases on appeal to the 
Court of Appeals... They wewe dases that were dissmissed by various Judge s'.. 


Please send me another card which will aknoweldge this letter, because : 
I do not want to lose thie case on account of the Attorney General not f 


staSing that he recieved the Briefs,. 


P.8.. 

I am sure that in the letter that I sent to the court, that I stated 
that I had forwared to the Attorney General his copy. Sometime this all 
gets confusimg. Thank you again.. 


Merry Chirstmas and a happy New Year to 
you to.. 
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75-0154 Judge Pollack John Chiarello -vs- Mr. Bolinger, Correspondence Officer 


01-13-75 ‘| Filed complai®t and issued summons. a 
01-13-75 | Filed ORDER that pltff. is permitted to file his complaint , 
: without prepayment of fees,etc. Chief Judge Edelstein. 


O01-13-75| /|Filed true copy of Complaint and Order that pltff is permitted to file wibboat 


PROCEEDINGS ~ 


' prepayment of fees,etc.(of 1/21/75) a 

- 03-07-75 — | Filed Order that defts'time to file response to complaint extended to 3/18/25.Polladt 
03-17-75; /Filed Defts Affdvt&Notice of Motion re: dismissing complaint “_ . ee (: 
03+17-75| -|Filed =" Memmrandum of Law in support of motion to dismiss. 

08-09-75 Filed OPINOON #42216.An evidentiary hearing would settle facts and accordingly the 


motion to dismiss based on face of claim is denied.So Ordered.Pollack,J. 
(mn by Pro Se Clk) 


04-09-75 | / |Filed Pltffs Proof of Service. 


(04-17-75 “Filed ANSWER of Defts ANSWER. LJL 

)5-01-75| ~ \Filed answer in reply to answer of defts, Of PLIFF. JC 

4-09-75 f iled affidavit of J.Chiarello in reply to deft's opposition, with 

proof of service. 

| 08-22-75 | , fled Memo End.on affdvt of Petitioner in forma pauperis. In this Civil Rights action 
the pltff has proceeded pro se.There is no sufficient basis for the appt. of 


counsel in this case and the expense of litigating is a burden which the piltff 
| bears.The application is denied.So Ordered. Pollack,J.(mm by Pro Se Clk) 
08-22-75 ‘| Paled letter from Petitioner to Judge Pollack re: motion for assignment of counsel 
|\01-15-76 /|Piled 2ltff{s application for ‘rit of Habeas Corpus Ad Testificancum.'\fit issued for 
Charles&Lott set 1/20/76. fo *7 > 


-22- before Pollack,J.with non-jury. 
eames big ine 2 ei =on:Conm!aint dismissed as to both defts.Foregoing sh iy 
idings of fa¢nconclusious ot law as required vy Rule 52(a 

FRCP. So Ordered.Pollack,J dated 1/27/76. 
01-27-76 | - heey ag” naa that defts. have judgment against pltff dismissing complaint 


D 2-04=76 : iled Writ of Habeas Corpus Ad.Testificandum. John Chiarello brought before Judge of & 

} | our district and returned to Greenhaven Corr.Facility under safe and secure 
conduct without prepayment of fees this 1/15/76.Clk.Foregoing Writ is allowed 

| Pollack,J.(mm by Pro Se Clk) . 

' with Marshal's Return of Service that on 1/23/76 .Writ fully execuféeddon 1/23 
by receiving from custody of Metropolitan corr.center ,NYand transporting to 


Greenhaven Corr.Facility and remanding him to gueseey of that institution. 
Frank A.Julkaao,U.S.Marshal. Writ Satisfied. Pollack,J. 


02-04-76| . Filed Writ of Habeas Corpus Ad.Testificandum.Frank Lott beought before Judge of dis- 
| trictéret.to Greenhaven Corr.Facility,etc.Clk.Foregoing writ allowed.Pollack,J 
with Marshal's return of service by Frank A.Juliano,U.S.Marshal transporting 
same to Greenhaven Corr.Facility&remainding to custody of institution.Writ 
Satisfied.Pollack,J(mm by Pro Se Clk) 
D3-03-76 | _- |Filed Memo End.on atchd notice of appeal ty pitff dated 2/9/76. Notice of appeal © 
| fig d herein.Motion for leave to proceed in this civil 
p receane gh (yg s superis and fora direction to’ the Clk to furn ty 
pltff with trial minutes are denied.Pltff should proceed at his own expens 
herein if he desires to appeel.So Ordered.Pollack,J.(mn by Pro se Clk) © 
02-09-74 + | Filed true copy of USCA,2n¢ Circuit that avpeal from orier is disnissed.Clk.m/n 
Oh:=0L:-77 | Filed true covy of ''S7A,2md Circuit that roticn is rranted to «>tent.of allowing 
appellant to proceed in forma vauperis and fer transcription of minutes at 
evt expense.That wart of motion seexin- assigmnemt of counsel is den 
without’ ore pidtee to renewal after transer mt nas been Poceired baltiie. 
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